TRANSCRI PT OF PROCEEDI NGS

The attached transcript, while an accurate recordi ng of
evi dence given in the course of the hearing day, is not
proofread prior to circulation and thus may contain m nor

errors.

2009 VI CTORI AN BUSHFI RES ROYAL COVM SSI ON

VEL BOURNE

FRI DAY 11 DECEMBER 2009

(94t h day of hearing)

BEFORE:

THE HONOURABLE B. TEAGUE AC - Chai rnman
MR R MCLEOD AV - Conmm ssSi oner
M5 S. PASCCE AV - Conmm ssi oner

CRS WORDWAVE PTY LTD - A MERRI LL COVPANY.
4/ 190 Queen Street, Ml bourne. Tel ephone: 9602 1799
Facsim | e: 9642 5185

13093



CHAI RVAN: Yes, Ms Ri chards.

M5 RI CHARDS: Conmi ssioner, we start this norning with oral

subm ssions on the building topic, which will bring nore
or less to a conclusion a strand of evidence that we
commenced at the start of the second hearing bl ock.

By now you have the benefit of detailed witten
subm ssions on this topic fromcounsel assisting and from
the State, the Comopnweal th, the Minicipal Association of
Victoria representing |ocal governnent and al so from
St andards Australia and AFAC. There is a good deal of
agreenent in those subm ssions about the recomrendati ons
t hat have been proposed by counsel assisting and only a
coupl e of areas where issue has been taken with the
factual basis for the proposed recomendations that is set
out in counsel assisting' s subm ssions.

The very constructive approach taken by the
parties to the subm ssions and the proposed
recommendati ons neans that it is only necessary for ne
this norning to nake sone brief oral subm ssions about a
handful of matters. The matters that | propose to address
are AS3959, the Australian Standard for construction of
buil di ngs in bushfire-prone areas, which is a large topic
in and of itself and there are only three subtopics wthin
that that | would Iike to address.

Firstly, there is the attribution of
responsibility for the very long tinme taken to conplete
the review of AS3959-1999. Secondly, there is the
appropri ate pathway for the revision and devel opnent of
AS3959 and any ot her bushfire related standards referenced
in the BCAin future. Lastly, there is the question of

access to AS3959 and ot her bushfire rel ated standards.
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The next topic is the one that was probably the
nmost controversial within the building topic, which is the
prescription of deened-to-satisfy solutions in the flanme
zone, BAL-FZ. Then | would like to say sonet hi ng about
desi gnation of bushfire-prone areas in Victoria and lastly
mai nt enance of buil di ngs.

Starting with AS3959, the witten subm ssions
that you have from counsel assisting set out at sone
I ength the rather conplicated regulatory schenme within
whi ch building in bushfire-prone areas is regulated. So,
in brief sunmary, as at February this year the Victorian
Bui | di ng Regul ati ons adopted the BCA, the Building Code of
Australia, as setting building standards for Victori a.

The BCA in turn stipulated a performance requirenent for
dwel I'i ngs constructed in bushfire-prone areas so that they
must be desi gned and constructed to reduce the risk of
ignition froma bushfire while the firefront passes.

The BCA in turn prescribed Australian Standard
3959, the 1999 edition, as a deened-to-satisfy solution
for that performance requirenent. So, it was in the 1999
edi tion of AS3959 that one found the nuts and bolts of how
to build a building in a bushfire-prone area.

The ongoi ng devel opnent and revi ew of that
standard of the nuts and bolts, the technical content of
the construction requirenent for building in
bushfire-prone areas, was by and large left to Standards
Australia's technical commttee, FP20, a commttee of a
non- gover nnment organi sati on conpri sed of vol unteers who,
as we heard, work within a consensus deci sion nmaki ng nodel
and a deci sion nmaki ng nodel that did not require themto

account to anybody for tinely outcones.
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The subm ssions from counsel assisting also set
out the very long history of the review of AS3959-1999
spanning fromlate 2001 right through to March 2009, wth
a recomendation fromthe COAG inquiry in the m ddle which
was publicly released in early 2005 that the process
shoul d be finished as a matter of priority. That history

denonstrates that the regulatory framework really didn't

work very well in regulating buildings in bushfire-prone
ar eas.
CHAIRVAN: It is very consultative but it is very slow

M5 RICHARDS: Very slow, it didn't deliver a tinely outconme in

an environnment where it was wi dely accepted and had been
identified by the COAG inquiry that revision was required
and revision was required quickly.

In the witten subm ssions we submt that the
responsibility for this failure of regulation is diffuse,
resting in part with Standards Australia and its failure
to actively manage the revision of the standard, a failure
that Standards Australia has by and | arge addressed for
the future with a very conprehensive restructure of its
busi ness and the way in which it goes about its business.

Responsibility rests in part with Australia's
bui Il ding regul ators who cone together as the Australian
Bui | di ng Codes Board or the ABCB, who left the reviewto
St andards Australia wi thout contributing resources and
w t hout defining the scope of the standard that was
requi red. We suggest in the witten subm ssions that, in
addition, responsibility may also rest in part with
Australia's governnents and the very nodest resources that
are allocated to the ABCB to carry out its

responsibilities for setting building standards for one of
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Australia's largest industries.

None of the parties submts that any part of the
history of the review that's set out in the subm ssions is
incorrect, so there is no issue taken with the facts, but
there is sonme issue taken with the attribution of
responsibility. The Comonweal th picks up the point that
was made by M Donal dson in his evidence, when | put to
hi mor asked himto reflect on what had gone wong, that
policy decisions are inforned by technical issues and that
the ABCB coul d not have made a decision on flane
tenperature, for exanple, until the technical experts had
identified the different |evels of stringency that were
possi bl e.

Wiile that's so, it doesn't answer the point that
FP20 was left to grapple for far too long with the
difficult policy question of whether the standard shoul d
contai n deened-to-satisfy solutions for the flane zone,
the highest risk zone, and in addition the fact renains
that it was the ABCB that chose to reference AS3959-2009
in the Building Code of Australia and, having done that,
it had sone responsibility to ensure that the standard was
revised in a tinely way and that the policy paraneters of
the review were specified early and with sone precision.
The history, in our subm ssion, shows that that sinply was
not done.

The State submts that the Comm ssion should not
make the adverse findings of fact that are set out in
paragraphs 4.31 through to 4.35 of counsel assisting's
witten subm ssions because ot her stakeholders in the ABC,
nanely the other state and territory regul ators, have not

had an opportunity to be heard. Wile it is the case that
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we haven't had other states and territories represented
here, it is the case that the ABCB, which is conprised of
t he heads of each of those jurisdictions, has been
represented and has actively participated in the hearings
and, in that sense at least, its stakehol ders nust have
been apprised of the subm ssions that have been made, the
evi dence that's been heard by the Conm ssion and the ABCB
has had an opportunity to make a response and i ndeed has
done so. It is also notable that the Commonweal th hasn't
taken this point about |ack of opportunity for the ABCB
st akehol ders to be heard.

In any event, the Conm ssion can nmake a fi ndi ng
that the State of Victoria has responsibility for the
failure to achieve tinely regulation of building in
bushfire-prone areas in this state. There is evidence
before the Comm ssion that two other states, South
Australia and New South Wal es, had put in place nore
stringent regulations for building in bushfire-prone areas
than were in place under the BCA. Victoria, as we have
seen, made no alternative arrangenents while the revi ew of
AS3959-1999 drifted on and on for years.

Victoria participates in a national regulatory
schene and clearly outcones of a national regulatory
schene depend on the actions of others, not only Victoria.
But where that regulatory schene is not delivering a
tinmely outcone, Victoria is not absolved of responsibility
for paying attention to appropriate |levels of regulation
wthin its jurisdiction.

If I can nove then to the second subtopic in
relation to AS3959, the pathway for revision and adoption

of AS3959 and any ot her bushfire standards that are
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referenced in the BCA. Proposed recommendation 2 sets out
a proposed nodel for a future working relationship between
the ABCB and Standards Australia. There is broad support
anong the parties for that recomendati on and there is one
poi nt of departure in the Commonweal th's subm ssions. The
proposed recomrendation is nodelled to assist the ABCB and
St andards Australia to avoid past m stakes, the |ong and
drawn-out review of AS3959. What it involves is utilising
the Standards Australia coll aborative devel opnent pat hway
under whi ch stakehol ders such as the ABCB and Standards
Australia jointly drive and resource a project through a
negoti ated sharing of responsibilities.

The Commonweal th draws attention in its
subm ssions by attaching sone press rel eases, one from
Standards Australia and one from Senator Carr and Ri chard
Marl es, parlianentary secretary for innovation and
i ndustry, which attest to an announcenent by Standards
Australia in Novenber that it has in effect reinstated the
St andards Australia driven pathway and will be allocating
resources to projects of high public interest that can't
be funded by stakeholders. The Comm ssioners will recall
M Tucker's evidence that Standards Australia, due to
financial constraints, had suspended the Standards
Australia driven pathway and had essentially told the
worl d that anyone wanting Standards Australia to develop a
standard woul d have to bring resources, bring their cheque
book.

Thi s announcenent apparently reinstates the
fundi ng by Standards Australia of the devel opnent of sone
standards and the pathway is now to be called the

Standards Australia priority pathway. On the basis of
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this change of position by Standards Australia, the
Commonweal th submts that future projects for bushfire

rel ated standards shoul d proceed al ong that pathway rather
than the coll aborative pathway under which stakehol ders
need to bring resources and share responsibility.

It is our subm ssion that this should not be
accepted by the Commi ssion. As M Tucker explained, the
revision of AS3959 until 2009 proceeded on the Standards
Australia driven pathway. It was funded and nmanaged
wi thin Standards Australia. As we know, that didn't work
very well. It certainly took a very long tine to
conpl ete.

A different approach is called for in future. In
relation to bushfire related standards referenced in the
Bui | di ng Code of Australia, it is the collaborative
pathway that is to be preferred. Under this pathway the
ABCB as the regulator would need to contribute resources
and share responsibility for the project. Unless it is
the case that the ABCB can't contribute resources, which
seens unlikely, then it is the collaborative pathway
rather than the priority pathway that should be preferred.
In relation to AS3959, which has been a standard that has
been picked up and referenced in the BCA, there is every
reason why the ABCB should contribute resources and share
responsibility for the tinely review of the standard.

So, in our subm ssion, the coll aborative pathway
is far better suited to bringing about tinely outcones for
bui l ding regulation in bushfire-prone areas.

That brings ne to the third point in relation to
AS3959, which is access to it and to other bushfire

rel ated standards that are referenced in the BCA.
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Proposed recommendation 3 is that the ABCB negotiate with
St andards Australia and SAl G obal for free on-line access
to AS3959 and any other bushfire related standard that is
referenced in the BCA.

The subm ssions fromthe parties in relation to
this recommendation are quite interesting. The State
supports it, noting that it is a matter for others to
i npl enent; the Commonweal th says that it should be left to
St andards Australia and SAl d obal, the Standards
Australia publisher, to provide their standards for free
or no cost; and Standards Australia says that the ABCB
shoul d negotiate directly with SAl d obal.

So, it seens that everyone agrees it is a good
idea as long as they don't have to pay for it. This kind
of duckshoving really does no-one any credit. There is a
probl em here and it needs to be addressed and fixed. The
plain fact is that AS3959-2009 is referenced in the BCA
and it fornms part of the law regulating building in
bushfire-prone areas. It should be available to the
public and the building industry at no cost, at |east
on-line. Exactly howthat is to occur is a matter for the
ABCB, the regulator, to negotiate with those who own and
control the copyright over the standard. |nplenentation
of the recommendation will probably require the input of
sone governnent funds and that will be a matter for the
ABCB to work out with its stakehol ders which will include
the State of Victoria.

Moving to the prescription of deened-to-satisfy
solutions in the flame zone, counsel assisting has
proposed recomrendati ons that the ABCB anend the Buil di ng

Code of Australia and that the State anmend the buil di ng
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regul ations to renove deened-to-satisfy solutions for the
construction of buildings in BAL-FZ, the flanme zone. This
proposal, perhaps not surprisingly, is strongly supported
by AFACin its witten subm ssions. It is opposed by both
the State and the Commonweal th, both of whom suggest an
alternative recomendation that the ABCB should review the
use of deened-to-satisfy solutions in the flanme zone, and
Victoria essentially says, "Whatever the outcone of the
ABCB reviewis, then we will follow that."

We submt that the Comm ssion shoul d not take
this course. It would anpbunt to no nore than suggesting
to the ABCB that it reconsider its position in |ight of
the evidence heard by this Comm ssion and subm ssi ons nade
by counsel assisting. The ABCB can of course do this in
any event whenever it sees fit. It should do so with the
benefit of the deliberations of this Comm ssion about that
very central issue of controversy about building in
bushfire-prone areas.

The Comm ssion can and should form a view about
how t he conpeting policy considerations on this issue
shoul d be resolved. The argunents of those who are in
favour of deened-to-satisfy solutions in the flanme zone
and those who are against were fully and well articul ated
in this Conmm ssion by a wide range of different interests.
It is really hard to escape the conclusion that there has
been no concerted effort at any |evel of governnent to
wei gh up the respective argunents and work out how they
shoul d be resolved, and it is perhaps this that resulted
in a clearly unsuitable vehicle, technical commttee FP20,
being the place at which this debate took pl ace.

Wthin Victorian governnent there was no evi dence
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that anyone had tried to resolve the conpeting policy
positions of the CFA and the Building Comm ssion on this
issue. Indeed, it took a fair bit of pronpting and in the
end a summons to M Andreou to cone and gi ve evi dence
before the different positions of the CFA and the Buil ding
Commi ssion were revealed to the Comm ssion

The general manager of the ABCB was quite
dism ssive in his evidence of AFAC s position and seni or
counsel for the Commonwealth in cross-exam ning
M Chladil, the AFAC representative, went so far as to
query whet her the argunents that he was outlining in his
evidence in fact represented the position of AFAC and its
menbers. At a federal |level at least, there is no
mechani sm for resolving the differences of opinion between
the ABCB and the fire agenci es about whether there shoul d
be deened-to-satisfy solutions in the flanme zone.

So you, as Comm ssioners, having heard those
conpeting points of view and having heard what each side
of the argunent has to say about the other, have a rare
and good opportunity to weigh up those argunents and to
express a conclusion and, in our subm ssion, you should do
so. You should not sinply |leave the matter to the ABCB to
reconsider in the light of the evidence and subm ssions.

It can reconsider its position in the |ight of your
findi ngs and reconmendati ons.

On the one hand, building industry interests, the
Housi ng I ndustry Association, Master Buil ders Associ ation
in Victoria and several building surveyors who gave
evi dence, as well as building regulators, pronote
deened-to-satisfy solutions in the interests of certainty,

consi stency, reduced cost of conpliance and construction
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and the provision of a benchmark for alternative
solutions. On the other hand, the fire agencies and fire
safety interests, AFAC, which includes the CFA and the
FPAA, oppose the prescription of deened-to-satisfy
solutions in the flame zone because it normalises and even
encourages building in the highest risk area where there
is mnimal or inadequate defendable space and it inplies
that, so long as the deened-to-satisfy requirenents are
met, the resulting house is as safe as a house built in a
| oner bushfire attack |evel.

For the reasons set out in the witten
subm ssions which | have highlighted in argunent but are
clearly nore detailed than that, the Comm ssion should
give priority to these |life safety consi derations over
those of the desire for consistency, certainty and reduced
costs and, in our subm ssion, should nmake the
reconmmendat i ons proposed.

There is one other matter that | need to address
before | nmove on to the next topic, which is a suggestion
by the State that there is a need for nore
scientifically-based analysis to conpare the perfornmance
of houses constructed in accordance with deened-to-satisfy
provi sions with houses designed and built under an
alternative sol ution

It is difficult to conceive how such a research
project m ght be constructed, but it is not really a
wor kabl e subm ssi on because the two different approaches
are sinply not capable of direct conparison. The
performance requirenent is the sane, that the house nust
be constructed to reduce the risk of ignition as the

firefront passes, but deened-to-satisfy construction is
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the sane on any site in BAL-FZ, regardless of the nature
of vegetation, regardless of the slope on which the house
is built, regardless of any other risk factors.
Alternative solutions are of course designed to neet the
BCA performance requirenent by reference to the specific
ri sks on that site.

So, in nmy submssion, it is not a matter that is
capabl e of technical scientific analysis. The perfornmance
requirenent is the sanme and the building surveyor wll
have to nake a judgnent about whether an alternative
sol ution neets the performance requirenents.

The next topic | would like to talk about is
desi gnation of bushfire-prone areas in Victoria. Proposed
recommendati ons 8 and 9 concern designation of
bushfire-prone areas for the purposes of the BCA and
AS3959-2009. In essence, it is proposed that the mapping
and designation of bushfire-prone areas in Victoria be the
responsibility of a single agency rather than | ocal
councils, as was fornerly the case. It is further
proposed that the designation of the whole of Victoria as
a bushfire-prone area be progressively phased out
commencing with areas in which there is no bushfire risk.

The State's subm ssion is that there is
insufficient evidence before the Conm ssion on this issue
at this stage and proposes to address these proposed
recommendati ons after the conpletion of the evidence on
| and use planning, which we will be presenting in February
next year. Counsel assisting are at one with the State on
the need to revisit the issue of statew de mappi ng of
bushfire risk and the feasibility of a whole of governnent

approach to determ ning what in New South Wales is called
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bushfire-prone | and when subm ssions are made on the | and
use planning topic. Clearly there is an opportunity there
for a nmuch nore holistic approach to be taken to mappi ng
and designation of bushfire risk areas.

However, there is anple evidence before this
Comm ssion on which it can conclude that proposed
recommendation 8 is preferable to both the forner system
of local governnent designating bushfire-prone areas and
to the current interimarrangenents under which the whol e
of Victoria is designated as a bushfire-prone area.

It is not proposed to |lead further evidence about
the regulation of building in bushfire-prone areas and the
Comm ssi oners can address that aspect of the evidence now.
The State should take the opportunity that it has today to
address this issue in relation to building regul ation.
There is no suggestion that the structure of AS3959-2009
in the BCA which relies on governnents designating
bushfire-prone areas to activate those provisions i s going
t o change.

The State submits at paragraphs 27 and 28 of its
written subm ssions that the basis for the proposed
recommendations is the expense and regul atory burden of
requiring a BAL assessnent to be undertaken for every
building permt application in Victoria. The State say
that's the main reason advanced in support of the proposed
recommendations. It is one reason, but it is not the nost
inportant. The nost inportant reason for advancing the
proposed recomrendati ons about the way in which
bushfire-prone areas should be designated is that the
interimsystemof site-by-site assessnent of bushfire

risk, where it is left up to individual practitioners and
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signed off by individual building surveyors, including in
areas of no risk at all, is a very poor way for a
comunity to manage its risk. It doesn't bring building
regul ation into an overall managenent of bushfire risk; it
| eaves it to be determned on a site-by-site basis. It is
not conducive to a thorough and consistent risk
assessnent, and we had evidence from a nunber of building
surveyors about concerns about inconsistent BAL
assessnents being done, and it is not conducive to a
hol i sti c managenent of bushfire risk.

| should say that it is not proposed that these
recommendat i ons shoul d be made on an interim basis,
al t hough the proposed recommendations did identify a date
of March 2010. That date will be long past by the tine
the Conmm ssion presents its final report in July, but the
date of March 2010 is significant because the interim
regul ati ons, by which the whole of Victoria has
effectively been designated as bushfire-prone, expire on 9
March next year and, as things stand, the forner system of
| ocal councils designating bushfire-prone areas will be
revived.

The State is no doubt already considering whether
to further anmend the building regulations in March 2010 to
continue the systemthat is currently in place. Based on
the state's subm ssions, it seens |likely that the current
arrangenents will be continued for a further interim
period, again w thout the preparation of a regul atory
I npact statenent.

It would of course be a matter of concern if the
State were to do anything further than that while this

issue is still before the Conm ssion, particularly given
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the position that it has adopted of not naking subm ssions
on this issue at this point. Counsel for the State may be
able to advise the Comm ssion what is proposed for the
desi gnation of bushfire-prone areas in the period between
March 2010 when the interim arrangenents expire and

consi deration and one woul d hope inplenmentation of the
Comm ssion's final recomendati ons and that may set at
rest some concerns about what is going to happen in March
next year.

The final topic that | would like to deal with is
the issue of nmaintenance of buildings in bushfire-prone
areas, which is a really inportant issue and possibly the
nmost difficult one that we have had to grapple with in
this topic. It is inportant because at present the
regul ation of building in bushfire-prone areas, which as
we have seen is the result of a pretty conplex structure
and sone very technical requirenents at the pointy end of
actually building a building, requires a building to
conply with a performance requirenent in the BCA and,
where it is used, AS3959, at one nmonment in tine and one
monment only and that's when the building surveyor signs
off on the certificate of occupancy for the building when
it is first built.

Beyond that, for the life of the building, which
may be 50 years, it may be longer, there is no requirenent
for the building to be nmaintained to the standard to which
it was originally built. Shutters nay be renoved, w ndow
screens may be damaged, roof tiles may be disl odged, a
nonconpl i ant deck nmay be added, vegetation may encroach on
the house, increasing the bushfire attack |evel of the

site on which the house was built. Any of these things
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wll increase the probability of a building igniting and
burning in a bushfire. Any of these things may create the
weak link that M Leonard tal ked about in his evidence
that may see the house ignite and then burn.

Subsequent owners and occupants of the building,

i ncludi ng tenants, whose position has not really been
considered in nmuch detail, are the intended beneficiaries
of the whole regulatory schene. It is there not only for
the initial owner and buil der but for subsequent occupants
and owners. They under the current arrangenents may have
no i dea about the bushfire safety features that were part
of the building' s design and construction, whether they
have been nai ntai ned, what m ght be done to restore the
building to its initial |evel of conpliance.

So, that problem focuses attention on what can be
done to ensure that buildings built to a bushfire
construction standard are maintained to that standard.

The House of Representatives Select Committee inits
report "A nation charred" and the COAG i nquiry both
recogni sed the inportance of this issue, but their
recommendati ons and findi ngs haven't been taken up. There
has not been any inplenentation of suggestions that they
made about how this issue m ght be addressed.

Clearly community information and education to
owners that encourages owners to take responsibility for
mai ntai ning their houses is vital. The CFA produces sone
excellent material in this regard and there is now a very
useful section in the new household bushfire
sel f-assessnent tool about enber protection neasures. It
is proposed that the Building Conm ssion also take on sone

responsibility for community and educati on work, and
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that's a proposed recommendation that's supported by the
St ate.

The question of whether nmaintenance coul d be
enforced by the nechanismof a condition on an occupancy
permt issued under the Building Act was explored with a
nunmber of w tnesses and the upshot of their evidence was
that, no, it really can't be unless there is sone
| egi sl ative anmendnent. Even with |egislative anendnent,
the practicalities of enforcing maintenance conditions are
enornous and so discouraging that it is not a course
that's proposed in our witten subm ssions.

That | eaves us with a position where naintenance
requi renents cannot practically be nade mandat ory and
rai ses the question of whether there are any ot her
measures that m ght be taken to encourage the naintenance
of bushfire construction standards throughout the |ife of
a bui |l di ng.

Two neasures were proposed in our subm ssions.
The first would involve an anmendnent to section 32 of the
Sal e of Land Act to require disclosure of the standard, if
any, to which the dwelling was constructed, the BAL
assessnent at the time of construction and the current BAL
for the site. The aimof this neasure is to ensure that
future purchasers of a house in a bushfire-prone area
woul d have notice of the current risk level of the site
and the standard and risk |level for which the house was
constructed. Any increase in risk level over that for
whi ch the house was constructed is likely to have an
i npact on the price of the house and that woul d provide
indirectly an incentive for the safety features of the

house to be maintained and the original BAL of the site to
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be mai nt ai ned.

The State and the Minici pal Association have in
their subm ssions pointed out sonme practical difficulties
with the proposed recommendation in the formthat it takes
in witten subm ssions and chief anong those is its
potential application to dwellings that were not required
to be built to any standard and i ssues of retrospectivity.
The State woul d support a nodified recomendati on and
wants to revisit this issue after the conclusion of the
pl anni ng evi dence, and that's a course with which we
agree. It is a neasure that clearly requires sone
t hi nking through. It could work, but it needs sone nore
wor k done on it.

The second proposed neasure is the introduction
of a bushfire safety rating schene for dwellings in
bushfire-prone areas, akin to the star rating schene for
energy efficiency or perhaps akin to a roadworthy
certificate that is required to be provided for a car at
the tine of sale. Under this schene the bushfire safety
of a dwelling could be assessed by reference to factors
including its current |evel of conpliance with buil ding
and planning controls for bushfire safety, so that there
woul d be sone ongoi ng nmechani sm for measuring conpliance
of a building with the regul atory schenes in place.

Both the State and the Minici pal Association have
opposed this suggestion for a range of different reasons,
and | would just like to talk through those. The NAV
submts that a bushfire safety rating schenme woul d be

beyond the provisions of the Building Act, and that's

true. It is not proposed that the schene operate under
the Building Act. It is proposed that it operate as a
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voluntary alternative to the regul ati on of mai ntenance.
So, we can put those argunents to one side.

Both the State and the Minicipal Association are
concerned that rating the safety of houses coul d engender
conpl acency or a false sense of security for those whose
house achi eves the highest safety rating. By that |ogic,
however, the requirenent to conply with building and
pl anning controls in the first place can be questi oned.

I ndeed, the risk of a false sense of security is very nuch
present for sonmeone who has built a house in the flane
zone in conpliance with section 9 of AS3959-2009. |If you
are going to regulate these matters at all, the risk of
conpl acency or a false sense of security by those who have
conplied is an ever-present risk. It is a risk that nust
be managed and it is a risk that can be managed with
appropriate community information and educati on.

Both the State and the NAV query the duration of
a bushfire safety rating. Wuld it be a rating for al
time and, if not, for howlong would it endure? It is
certainly not proposed as a rating for all tinme. The
pur pose of the proposed recommendation is to encourage
ongoi ng mai nt enance and ongoi ng conpliance with the
initial standard to which the building was built. It is a
measure that's designed to enable people to ascertain
their dwelling s |level of conpliance at a given point in
time and woul dn't endure for any |onger than the nonent or
the tinme at which the assessnent is nade.

Both the State and the Minicipal Association of
Victoria refer to recomendation 7.2 in the interim
report, which was that the CFA consider neans of providing

advice to residents on the defendability of their hones,
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whi ch has resulted in the devel opnent of the CFA s
househol d bushfire sel f-assessnent tool.

The difficulty wwth that as things stand at
present is that the tool does not address conpliance with
bushfire construction requirenents. |t takes you through
a very detail ed assessnent of the vegetation and sl ope and
surrounds of your house to determ ne m ni num def endabl e
space requirenents and if you can't create that defendable
space, it then says if you believe that your property nmay
be defendable for other reasons, including that you have
built a new house or retrofitted your house to conply with
AS3959- 2009, then you should contact the CFA community
information line for further information

Alittle bit further on, as you go through the
steps in the tool, it contains a very useful section on
enber protection which does address a nunber of
mai nt enance i ssues. But, beyond that, no attention is
given to how the house is designed or constructed, whether
it is made of brick, whether it is nade of western red
cedar, and this is clearly an area in which the
sel f-assessnent tool could be further devel oped. Unless
that's done, it is not a viable alternative to the
proposed bushfire safety rating schene.

So, we do press the idea of a bushfire safety
rati ng schene under whi ch occupants, owners, prospective
purchasers of a property can get an assessnent of the
current |evel of conpliance with building regulations that
are in place, as we have seen, for a good reason and for
good effect. The aimof the proposal is to encourage and
ensure as nmuch as possi bl e ongoi ng mai nt enance and ongoi ng

conpliance to the standard that's set when a building is
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const ruct ed.

Comm ssioners, unless there are any questions,

t hose conclude the matters on which | wanted to address.

CHAI RVAN:  No, thank you

M5 RICHARDS: | have had indications fromDr Lyon for the
councils, from M Trel eaven for the Commonweal th and
Ms Judd that they all want to make oral subm ssions. So
perhaps we could do it in that order, if that's
conveni ent .

CHAI RVAN:  Yes.

DR LYON: Comm ssioners, the very conprehensive and bal anced
approach taken by counsel assisting in the presentation of
t he oral subm ssions neans that | can be no nore than
about a m nute.

CHAI RVAN:  Ckay.

DR LYON: So start the cl ock.

CHAI RVAN:  We woul d be grateful for that.

DR LYON: kay, | choose to start now. As for the section 32
proposal, the NAV had supported counsel assisting's
proposal in this respect. W did point out that there are
sone difficulties. W are happy to fall inline with the
further subm ssion of counsel assisting that this matter
be revisited during the planning block. Unless there are
any questions, that is all | need to say about that.

The bushfire rating system whilst we appreciate
the frustration felt by counsel assisting in this respect,
we nmake the subm ssion that, with respect, the proposed
recommendation is flawed in many ways. But perhaps
fundanmentally the greatest flawis that, whilst it is a
schene that has obviously had a | ot of thought put into

it, it was not the subject of evidence at the tine the
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experts were avail able during the building block and that
makes it very difficult to assess what the private
bui | di ng surveyors and the nunici pal building surveyors
woul d say about it.

The NAV has had the opportunity to go back and
speak to the building people, so the subm ssion nmade
opposi ng the star rating systemis one that has been nade
after careful and deliberate thought. | don't intend to
revisit the reasons for which it is opposed. They are set
out in our witten subm ssions. But each one of them if
read carefully, will show the Conm ssioners why it is we
say that the systemis flawed.

| will take up one of the argunents put by ny
| earned friend in her argunent this norning, and that is
that the NAV says that the assessnent is beyond the
provi sion of the Building Act but we can put that argunent
to one side because this is a voluntary schene. That
argunent needs to be examned a little nore closely. It
is voluntary in that it is not inposing an obligation on
the hone owner to have it done. But once a building
surveyor or |ike professional is engaged, presunably for a
fee-paying service, there is an obligation upon that
prof essional to undertake an assessnent and provide a
certification

So far as that may fall to a building surveyor
and in nmy case a nunicipal building surveyor, that is
sinply inpossible because there is no obligation or power
under the Building Act for an MBS, or an RBS for that
matter, a relevant buil ding surveyor, to performsuch a
task, to give that assessnent and to provide the

certification or guarantee.
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1 Now, it is then that we get to the other

2 argunents that are nade in ny witten subm ssions and

3 | don't intend to revisit them But it is not enough to
4 say that, because it is a voluntary schene, the argunent

5 about it being beyond power under the Building Act can be
6 put to one side. It sinply can't work that way. Once

7 soneone i s engaged, there is an obligation to do their job
8 properly and to make a professional assessnent and to in
9 fact give a certification according to the star rating.

10 Now, that nust inply that they have the power to do so

11 and, as far as the RBS goes, it is not avail able under the
12 Bui | di ng Act.

13 Now, because of the pressure of tinme | won't take
14 up an expansion of that issue through ny witten

15 subm ssions, but if there are any questions |'m happy to
16 deal with them now.

17 COWM SSI ONER PASCOE: | mght explore that a bit. Wen we

18 heard fromthe State in response to counsel assisting's

19 oral subm ssions for the interimreport, it was put to
20 M Myers that perhaps the State m ght consider an
21 accreditation schene for professionals to nmake ratings of
22 this kind. So, if you like, it was a bit of a precursor
23 to these kind of recomendations. As | understand your
24 argunent, you are not persuaded by the voluntary nature of
25 the proposed star rating system because, once a
26 prof essional is engaged, he or she requires powers for it
27 to be enforceable. |Is that - - -

28 DR LYON. When | tal k about a professional |I'mparticularly

29 tal ki ng about buil der surveyors, municipal building

30 surveyors in particular, because they are part of the

31 domain of who | represent. Wether it can be done through
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the private industry is a different matter.

COW SSI ONER PASCCE: | realise sonme of this mght be nore

pertinent for Ms Judd, but | think that that is part of
what needs to go into the mx. Are there other neans such
as an accreditation systemfor people who may well be
experienced retired firefighters, but people who have a
| ot of know edge of fire risk, who could undergo sone kind
of training or provide sufficient recognition of prior
| earning that they woul d be regarded as conpetent to nake
such an assessnent ?

| suppose what goes through ny mind as | hear
both argunments is the capability of an individual
househol der to apply the know edge of what the siting, the
sl ope, the distance fromvegetation really neans for that
househol d, vis-a-vis the capability of a person who may be
doi ng dozens in a nonth and builds an accunul at ed
know edge base that can be brought to bear on what is
really a very sophisticated judgenent at the end of the
day.

| m wondering, Dr Lyon, if at the nub of the
difficulty that you perceive is you seened al nost to
alternate the words "certification" and "guarantee" when
you were giving us your very brief response and | think
that may be a difficulty that, in the mnds of sone, a
certification is a guarantee. Even as it relates to the
noti on of nei ghbourhood safer places, it is not intended
to be a guarantee. | can see why, for you, wanting to
provi de sone protection for municipal surveyors, you would
be wanting to make sure that no-one | eaves with that
perception, but | do think that that's one of the rea

chall enges for a lot of the work in this area, that notion
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1 t hat sonehow a professional judgnent or a certification is

2 a guarantee, when clearly it can't be a guarantee.

3 DRLYON. | agree that it can't always be a guarantee, but the

4 | aws of professional m sstatenent and the giving of

5 opi ni on, the common | aw has devel oped a tort around such

6 certification and opinion. At present it is not so nuch

7 that 1'm seeking to protect the MBS, but it sinply is not

8 there, the power is not there. Chris Watson gave pretty

9 full evidence of what it was that an MBS could do. But,
10 yes, beyond that there is the question of what is the
11 effect of the assessnent that is nade, and particularly it
12 has to be a fee-paying service. It is not going to be a
13 vol untary servi ce.
14 The voluntary aspect was what interim
15 recommendation 7.2 was ai ned at doing, get people to get
16 the CFA in, keep theminvolved in the process, get themto
17 take responsibility for the assessnent of their house and
18 around the house. But once you start paying for it, there
19 must be a level of confort that you can derive from
20 the assessnent that's undertaken and whether you call it a
21 certification or whether you call it a guarantee i s going
22 to depend on the terns of the contract and how it settles
23 in the mnd of the person who pays for it and the | evel of
24 confort they draw wi ||l depend on how nuch they pay for it,
25 t 0o.
26 COW SSI ONER PASCOE: | wouldn't want to get into an argunent
27 on tort by any stretch, but it strikes ne that in the sane
28 way as a nedico's diagnosis isn't a guarantee, it is a
29 j udgnent based on know edge and experience, that it would
30 be a conparabl e kind of assessnent that you woul d be
31 | ooking for. But we probably don't have the tinme and
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| certainly don't have the expertise to argue that one

t hr ough.

DR LYON: Don't assune for a nonent | do either. As Justice

Teague knows, ny expertise, if you can call it that, |ay
el sewhere. They are conplex issues and | think even the
conplexity of this exchange indicates that, even as a bare
bones proposal, there is a nyriad of issues that attach to

it.

COW SSI ONER McLECD:  Dr Lyon, maybe | could nake an

observation rather than to ask a question. |t does strike
me as strange that communities are confortable with
dwel i ngs being rated from an energy efficiency point of
view, which is about environnmental concerns and about
expenditure, which in a sense are nuch | esser concerns
than the safety of one's life in respect of a dwelling
that a person may be proposing to live in. Yet there
seens to be a reluctance to have a simlar kind of safety
rating associated with a house which is nore fundanentally
inportant to an individual than ratings for sone of these
ot her subsidiary purposes. Do you have any comment on

t hat ?

DR LYON: Yes, if | can, sir. Conmm ssioners, there is a

difference. Sone of the problens are discussed in the
subm ssions, but there is both subjective factors; that
is, that an energy rating for a house, that is whether it
has insul ati on, whether it has doubl e-gl azed wi ndows and
that, is a rating that can be objectively neasured and it
takes into account a range of climactic factors. The
problemw th defendability and a star rating for a house
in a bushfire is because of the very problemyou raise.

It is so inportant, it is usually a life and death issue,
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and it depends on external factors that can't be neasured
to sone extent until the fire is upon us. Sone of the
houses that burnt down on 7 February coul d have survived
in other conditions. So, it takes into account the
wildfire factor and the external factor.

It depends al so upon the capabilities of the
peopl e who are tasked with defending the house and that's
sonet hing that would be, we respectful submt, inpossible
to neasure, and it nust take into account factors, both
before and after, or particularly after the assessnent is
made, so that the very things that ny | earned friend
Ms Ri chards was tal ki ng about, that shutters nmay cone
down, shutters m ght not work, sprinkler systens have to
be mai ntai ned, punps have got to be naintained, they have
got to be appropriately located; all of these things, if
there is a change after a rating is made, then it can
affect the defendability of the house.

Now, all of these things are things that any
person in this roomw ||l say we urge people to keep up a
vigilance. But, fromthe point of view of the NAV and
just looking at the current structure, we just can't see
how from a council perspective this can worKk.

Taki ng up Conmi ssioner Pascoe's point, is it
feasible for the private industry to work up an
accreditation systenf? One would imagine it is, sinply
because it then becones a contractual basis, but so far as
the MBS derives their powers fromthe Building Act and
then | ocal governnent responsibilities, it's just not
there. But can | say that even personally | would have to
say | agree with your observation. It is nore inportant

in the long run that people understand the defendability
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of their house because it is a life and death issue. It
is hard to see a life and death issue in short termfroma
star rating for a house for energy purposes.
So we agree, but we just say the structure isn't

there to enable us to do it.

COW SSI ONER McLECD:  Thank you.

DR LYON: Thank you, Comm ssioners.

M5 TRELEAVEN: |f the Comm ssion pleases, | anticipate that
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| will be approximately a Dr Lyon mnute. Fromthe
outset, the Commonwealth wi shes to bring to the
Commi ssion's attention the fact that it has addressed
recommendati ons made by counsel assisting that are of
rel evance to both the Commonweal th and the Australian
Bui | di ng Codes Board, bearing in mnd that the Buil ding
Codes Board is in fact a national body which has been
establ i shed under the intergovernnental agreenent and is
not a Conmonweal t h body.

In preparing its subm ssions, the Commpbnweal th
did consult with the ABCB and sought its advice to inform
the proposed alternative recommendati ons nade by the
Commonweal th. M instructions are that the ABCB then
consulted with the various state and territory nenbers and
that the alternative recomendati ons nmade by the
Commonweal th have been infornmed by that contribution from
t he ABCB

There is a point which has been clarified in the
Commonweal th's witten subm ssions but | think needs to be
clarified again here today, and that is that the ABCB is
not a regulator. Wile it certainly has nenbers or the
jurisdictions are represented on the ABCB and t hey

t hensel ves have the responsibility for building regulation
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within their jurisdictions, M Donaldson said in his oral
evi dence via videolink, quite appropriately | think, that
the ABCB is a body of policy expression about what it is

t hat governnent has agreed ought to be achieved in
relation to the design and construction of buildings. So,
the ABCB itself does not have a regulatory role and while
the regulators are represented on there, there are al so

ot her stakehol ders fromindustry.

In summarising the Comopnweal th's subm ssi ons,
| don't propose to go to all of the recommendations in
detail. Alternative reconmmendations have been nmade in
respect of counsel assisting's proposed recomrendations 1
and 6 in relation to the objectives of the building code
and the standard that's under discussion.

In respect of proposed recommendations 4 and 5
about the deened-to-satisfy provisions in the flanme zone,
t he Commonweal th wi shes to enphasise that through its
proposed alternative reconmendati ons the ABCB has agreed
to review the need for deened-to-satisfy provisions, and
this is consistent with the State's position, that it
ought to be the subject of review, bearing in mnd that if
the deened-to-satisfy provisions were renoved fromthe
buil ding code, then it would be incunbent upon all states
and territories, not just Victoria, but all states and
territories to then develop alternative solutions, which
woul d be an incredibly conplex process. Therefore, it is
the Commonwealth's viewthat it is a natter appropriate
for the ABCB to review and consider, being inforned by the
evi dence that has been led in this Conm ssion and through
the regul atory processes which are set out in the

i ntergovernnent al agreenent and the COAG gui del i nes on
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1 best practice regul ation.

2 In respect of recomendation 2 which relates to

3 the review of the standard, the Conmmonweal th supports the
4 continuous review of the standard and ultimately what is

5 inportant for this Conmmi ssion is the continual review of

6 that standard. The pathway by which it is reviewed is

7 i nportant but the real enphasis needs to be on the ongoing
8 review. That being said, as counsel assisting has

9 identified, the key difference between the Commonweal th's
10 subm ssions and the counsel assisting's subm ssions is the
11 pat hway by which that is to be achi eved.

12 The nedi a rel ease of Standards Australia and the
13 Commonweal th's response were annexed to the Conmmonweal th's
14 subm ssions and | actually seek to tender those nedi a

15 releases, if | mght, so that they becone exhibits. The
16 Standards Australia nedia release is docunent nunber

17 (RESP. 6003. 001. 0011) and the Commobnweal th's response is

18 (RESP. 6003. 001.0013). | have copies for the Comm ssioners
19 if you require them Perhaps they could be allocated
20 exhi bit nunbers.
21 CHAIRVMAN: | think if you give us the lot, we wll certainly
22 have themin front of us.

23 H#EXH BIT 609 - Standards Australia nedia rel ease " Standards

24 Australia to continue fundi ng standards devel opnent as

25 primary focus" dated 4 Decenber 2009 (RESP.6003.001.0011)
26 to (RESP. 6003. 001.0012). Conmmonweal th response " Gover nnent
27 wel cones revanped standards process” dated 4 Decenber 2009
28 (RESP. 6003. 001. 0013) .

29 MS TRELEAVEN:. The key paragraphs of the Standards Australia

30 medi a rel ease are the third paragraph, which sets out the
31 obj ectives of the priority pathway, in that standards
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whi ch deliver safety, econom c or community benefits are
t hose which ought to be given priority by Standards
Australia. In the fifth paragraph it notes that key
st akehol ders, including the Commpnweal th governnent, want
to see Standards Australia itself continue to
substantially resource public interest standards projects.
The Commonweal th submts that this pathway is the
preferabl e pathway because it is a continuation of what we
have conme to know as the Standards Australia driven
pat hway, and in fact the Comm ssion is already aware that
the revi ew of AS3959 has al ready comenced al ong t hat
pat hway, which was addressed by the interimsubm ssions
and recommendati ons of the parties and the evi dence of
M Tucker when he was here.
It is also consistent with the obligations of
St andards Australia under the nmenorandum of under st andi ng
it has with the Commonweal th governnent that it wll
wher ever possible give priority to requests for work the
Commonweal t h consi ders necessary for the successful
attai nnent of public and national interest objectives, and
it is fair to say that that is the view taken by the
Commonweal th in relation to this particular standard and
it has by its subm ssions undertaken to submt a proposal
to Standards Australia for the revision of this standard
al ong that pathway. The priority pathway will apply to
st andard devel opnent projects which deliver safety,
econom ¢ or community benefits, and it is the
Commonweal th's view that AS3959 is certainly one of those
st andar ds.
We note that Standards Australia didn't refer to

the availability of this pathway in its subm ssions and

. Wor dwave: MB/ SK 11/ 12/ 09 13124 M5 TRELEAVEN
Bushfires Royal Conm ssion



© 00 N OO 0o b~ wWw N P

W oW NN N DNNNNDNDNNDNPR P P P P P R PR R
B O © 0 ~N o U0 A W N P O © 0 ~N o U0 M W N B O

the reason for that the Commonwealth can't conmment upon
However, it is clear that this pathway was announced after
the evidence was | ed before this Comm ssion and ought to
be brought to the attention of the Comm ssion as the
preferred pat hway.

COW SSI ONER McLECD:  Which, fromthe reading of the nedia
rel ease, would carry a conm tnent of provision of sone
ki nd of funding to support that kind of work.

M5 TRELEAVEN: From Standards Australia, Conmm ssioner.

COMM SSI ONER McLEOD:  Not fromthe Conmonweal t h?

M5 TRELEAVEN: Conm ssioner, as noted in the Productivity
Comm ssion report there are real obstacles relating to the
devel opnent of standards and the fact is that SAl G obal,
which ultimately is responsible for the sale of the
standards and | will address accessibility of the
standards in a mnute, there are commerci al arrangenents
in place and building regulation of course is a matter for
the states and territories ultimtely and | understand
that the funding of these types of projects is constantly
under review. But at this stage the preference is that
t hese standards continue al ong the Standards Australia
driven pat hway.

If I can just comment, too, in response to

counsel assisting' s comment about the review of the
standard being left to the technical commttee. It is the
Commonweal th's subm ssion that the technical conmttees of
St andards Australia are the appropriate bodies to be
responsi ble for the devel opnent of standards, and again
t he menorandum of understandi ng between t he Commonweal t h
and Standards Australia contains the recognition by the

Commonweal th that Standards Australia is the key
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organi sation or a key organisation in Australia's

st andards and conformance infrastructure in coordinating
and devel opi ng know edge and international experience in
st andards devel opnent. It is entirely consistent with
that that the technical conmttee of Standards Australi a,
under the supervision of the standards devel opnent
commttee, is the appropriate body for the technical
review of matters.

The Commopnweal th accepts that the review of
AS3959 took too | ong and the project scope as recomrended
by counsel assisting and anended in the Commonweal th's
proposed alternative recommendati on, no matter which
pat hway any project proceeds upon, w |l address those
i ssues of timng and hopefully further reviews will be
conpleted within a nuch shorter tinmefrane.

The penultimate matter | wish to address is the
guestion of access to standards. It is a conplex issue,
but ultimately the Commonweal th submts that Standards
Australia and SAl d obal are the proper parties to
i npl enent any recommendati on regardi ng access, bearing in
m nd that AS3959 is only one of many standards which are
referenced in the Building Code of Australia and any
arrangenents woul d possibly need to extend to ot her
standards in that respect as well. Standards Australia is
t he standards devel opnment body and owns the intellectual
property in the standards it devel ops and SAl d obal has
been granted an exclusive licence pursuant to which it
sells the standard. Standards Australia in return
receives royalties.

The revision and continuing ownership of AS3959

is sonething which has fallen within the Standards
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Australia budget and therefore there is a comm t nent
within those current contractual arrangenents between it
and SAl G obal. Once again, this is consistent with
Australia's standards-making regine as reflected in the
MOU. Utimately, it is not the function of governnent to
cross-subsidise the activities of private entities and

| think that perhaps answers your earlier question,
Comm ssi oner McLeod, about Conmmonweal th fundi ng ongoi ng
review of AS3959. There are arrangenents where a standard
i s devel oped by a standards devel opnent organi sati on which
is generally a Commonweal th agency, but this is not the
case here.

None of the other standards which are referenced
in the BCA are the subject of subsidies fromany
governnent at all. So, in terns of the broad franmework,
to identify AS39 as an exception to the rule is
i nconsistent with the national framework under which the
BCA operates and standards are devel oped.

There was just one small clarifying matter | w sh
to address, and that relates to reconmmendation 10 in
relation to the devel opnent of sprinklers. The
Commonweal th has supported that reconmmendation. However,
in Standards Australia's subm ssions at paragraph 19 they
refer to having received a project proposal in respect of
which they are yet to receive confirmation from
st akehol ders. Apart from being given notice about a
nmeeting of a technical conmmttee which is responsible for
automatic sprinklers in February 2010, at this stage the
ABCB has had no contact from Standards Australia in
respect of a sprinkler proposal. That being said, the

recommendation i s supported and a standard ought to be
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devel oped.
So, they are the matters upon which | wanted to

address the Comm ssion, unless there are any questi ons.

CHAI RVAN:  Thank you.

M5 JUDD: If the Comm ssioners please, there is not a huge

anount of difference between the approach taken by the
State and the approach taken by counsel assisting. Were
there are differences, there are very valid reasons for
those differences. The main difference is in relation to
the deened-to-satisfy provisions. W say that the

di fference arises because the subm ssions of counsel

assi sting proceed upon an incorrect assunption. |In order
to explain that incorrect assunption, | just want to take
you qui ckly through the way that counsel assisting seened
to put its position.

Ms Richards in her witten subm ssions appears to
rely on the evidence of M Chris Or fromthe Fire
Protection Association of Australia, the evidence of CFA
through M Geoff Spring and M Andrew Andreou, and the
position advanced by AFAC. In her subm ssion she starts
off by listing all of the reasons why a deened-to-satisfy
solution m ght be a good idea, that these are the
advant ages of having a deened-to-satisfy solutions. Then
she culmnates with the evidence that | have just referred
to, and we get to paragraph 4.57 of her subm ssions.

There is a quote there fromM Or, and he says
that, "The reliance upon a construction standard to
overcone planning issues is flawed." He is using the
deened-to-satisfy solution as an exanple of a reliance
upon a construction standard which doesn't take into

account the planning issues. Wat he says is, "In ny
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opi nion, a building constructed to that standard in the
flame zone as a deened-to-satisfy solution, wthout any
consi deration of any other fire safety el enent, would nost
definitely not have withstood the Black Saturday fires."

Now, what he and those other w tnesses and what
AFAC seemto be saying is not much nore than you should
not rely on a construction standard to overcone pl anni ng
i ssues. You don't just |look at the construction standard
on its own. \Wiere the argunent of counsel assisting is
flawed is that the argunent assunes that the alternate
solution, this specifically designed building, does take
into account planning considerations. There seens to be
this assunption in the subm ssions and in the reasons for
saying let's get rid of the deened-to-satisfy, an
assunption that the alternate solution does address
bushfire risks beyond the walls of the building, and
that's just not right.

When a buil di ng surveyor approves the alternate
solution, the building surveyor is |ooking at the
construction requirenents. Now, it mght ultimately be
said after the planning evidence that it is easier to take
into account the planning considerations with the
alternate solution. It mght be. | don't nmake that
concession at this point in tinme because we haven't heard
the planni ng evidence and we haven't heard how the
pl anning reginme can sit with the deened-to-satisfy
provi si on.

But we do say quite clearly in our witten
subm ssions at paragraph 17 that the other risk factors
whi ch nmake the flanme zone a higher risk place to |ive,

such as defendabl e space and vegetati on nanagenent, those
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ri sk factors should be considered at the conclusion of the
pl anni ng and rel ated evi dence.

Now, Ms Richards very frankly conceded in her
oral subm ssions that the performance requirenments were
the sane for the deened-to-satisfy as it was for the
alternate solution. She was naking that subm ssion in the
context of whether there was scientifically-based or there
could be a scientifically-based conparison of the two. W
say that unless you' ve got evidence to suggest that the
al ternate sol ution does have greater perfornance
requirenments in the building sense, then it should not be
abandoned as one of the alternatives.

Now, there are a nunber of reasons why we say the
deened-to-satisfy provisions have advantages. The State
is not saying that it is wedded to deened-to-satisfy for
all tinmes. The State is saying that certainly we can | ook
at the deened-to-satisfy. The State is not saying that
the deened-to-satisfy provisions in their current formare
necessarily the best for all tinme. Building standards are
dynam ¢ and the State agrees that these issues should be
considered fromtinme to tinme. But you don't just abandon
the deened-to-satisfy solution for the reasons that

Ms Richards is relying on.

COW SSI ONER McLECD:  Could I just put to you, M Judd: what

you have said, is that really a reflection on history in
the sense that the planning regulations in nmy view have
attenpted to deal with high level bushfire risk in certain
circunstances in a situation where planni ng deci si ons have
al ready been taken that haven't adequately recogni sed that
degree of risk in the planning decision, so that the

bui l ding regul ations that cone after the planning
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deci si ons have endeavoured to aneliorate sone of the risk
that apparently is present as a consequence of a planning
decision that permts a dwelling to be erected in a
certain locality?

M5 JUDD: |I'mnot sure that it is fair to state it quite that
bluntly, sir. | would rather have this debate after the
pl anni ng evi dence because | think we need to see that
evi dence.

COW SSI ONER McLECD:  Yes, |'mnot suggesting we have it now.

M5 JUDD: It is a very valid issue that you raise.

COW SSI ONER McLECD: But it had to be put bluntly to be
understood, | think.

M5 JUDD: And | think it does need to be understood and the
evi dence does need to be adduced and we do need to have
this debate. W have done our best to try and respond to
what we can in these subm ssions before the planning
evi dence has been adduced. W understand there are
managenent reasons why you wanted to have subm ssions on
this at this point in tinme, but the fact that building and
pl anni ng have been dealt with as separate topics doesn't
necessarily lead to the conclusion that there is no
i ntegration between the two, and that's why we do have to
have this debate but we need to have it at the appropriate
time.

COW SSI ONER McLECD:  |'m not sure we have suggested that.
Perhaps the inplication is there hasn't been as cl ose an
associ ation as there could be, in sone respects.

M5 JUDD: Let's have this debate after all the evidence is in.

COW SSI ONER McLECD:  Yes. Certainly.

M5 JUDD: It is a very valid debate to have. |[|'mnot saying

that for a nonent. Wat the State is trying to do is nake
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as many subm ssions as it can at this point intine to
move forward, but to really highlight the fact that there
are other areas that we want to address you on with
appropriate evidence. | think it is M Glnore fromthe
Departnent of Pl anning and Community Devel opnent that wll
be able to address sonme of these issues in his evidence.

Ms Richards in her oral subm ssions suggested
that there was a failure of governnents to weigh up the
conpeting interests in relation to the preference of an
alternate solution or a deened-to-satisfy solution. W
reject that subm ssion. M Arnel gave the evidence that
there was, fromthe State's perspective, a process where
those conpeting interests were bei ng wei ghed up.

It is also not correct to inply that the State
was resistant to M Andreou giving evidence and that a
summons was required. The State's position in relation to
M Andreou was that his evidence would have nade a | ot
nmore sense in the planning tinefranme. Hi s real issues
were planning issues. Certainly there has to be an
integration of the two, but his evidence would have nade a
| ot nore sense to you if you'd heard it after the planning
evi dence and to suggest that there was any rel uctance
there is quite wong.

In relation to the BPAs, there was a coment t hat
Ms Ri chards made about not wanting to | eave everything to
the individual surveyor. This subm ssion ties in with the
deened-to-sati sfy because one of the reasons why a
deened-to-satisfy solution is a good solution or is a
possi bl e good solution as an alternative is that you are
not necessarily relying on the individual surveyor; you

have m ni num st andards that need to be net. So, there is

. Wor dwave: MB/ SK 11/ 12/ 09 13132 M5 JUDD
Bushfires Royal Conm ssion



© 00 N OO 0o b~ wWw N P

W oW NN N DNNNNDNDNNDNPR P P P P P R PR R
B O © 0 ~N o U0 A W N P O © 0 ~N o U0 M W N B O

a bit of a contradiction there fromM R chards to be
saying, "Well, it's a poor way for the community to manage
its risk by relying on a building surveyor for BPAs," but
they're not recognising that that mght also flowin
relation to other areas.

The ot her aspect to all of that argunent from her
is that all the BPAs do is trigger the necessity for a BAL
assessnent, so you are still going to be having that BAL
assessnent. So, it doesn't really answer that. The
reality is there is a huge overlap between the BPA issue
and the WWO i ssue and we will deal with that after the
pl anni ng evi dence.

The State does oppose this rating schene. It
opposes it primarily for the reasons set out in paragraph
41. The State is very concerned that it m ght engender a
fal se sense of security for househol ders whose hones are
assessed at the highest |evel of safety. The State does
not want househol ders to have that |evel of confort, given
that the building standards are only one aspect of whether
their honme is defendable or not. Now, it is all very well
to say it can be done in such a way that there are
qualifications inposed upon it and there is a |lot of
education that goes with it and so forth, but the bottom
line is that those that have their house assessed at the
hi ghest level will feel a lot nore confortable about their
home in circunmstances where they nmay not.

What the State has done is that they have taken
this as far as they can in terns of having sone kind of
tool and we have set out that on-line tool in paragraphs
44 and 45. | think that it is this on-line tool that

Comm ssi oner Pascoe was referring to. W have taken it as
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far as we can. We say to take it any further is dangerous
and we say that, to take it further, it is best to have a
system whereby the residents obtain professional advice as
to their honme's conpliance, that there should not be any
type of static rating.

Unl ess there are any questions, that was all
| proposed to address by way of oral subm ssions. Qur

written subm ssions are fairly conprehensive.

COWMM SSI ONER PASCCE: Ms Judd, I"'minterested in the | ast

position that you put. It is clearly very conplex, this
area. | think when you | ook over the evidence that we
heard in the first round of hearings about the degree to
whi ch househol ds and i ndividuals had prepared for the
bushfire, had availed thenselves of the materials that had
been provided by the State, through the CFA and ot her
means, and the degree to which they hadn't was an issue,
the degree to which people were able to nanage on the day
and all of the psychol ogical and ot her physical factors
involved in that and you would note that in the interim
report the Commi ssioners in their preface nmade the point
of noting the partnership between individuals and the
State, and that there has to be a shared | evel of
responsibility.

In considering a star rating, it just seens to ne
an exanple of where you set the balance in that
relationship. As | was discussing with Dr Lyon, | think
for me the issue is how do you bal ance the capacity of an
i ndividual to take an on-line tool and to use it as

effectively as possible and the capacity of sonmeone who

has expertise in an area to provide advice. | think
that's the issue that we need to consider. | think the
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reason that | put to M Myers in the last round of oral
subm ssi ons, that notion perhaps of accrediting
individuals, is that that may be one way where you have
people with related expertise that nay be able to provide,
on a user pays basis, an assessnent to househol ds where
they may not feel adequately equi pped thensel ves to make
t hat assessnent.

| take your point that it is not static, but
| think that's the dilemma that you are facing in this

ar ea.

M5 JUDD: If they are not sufficiently in a position to do it

t hensel ves and to get the professional advice and to take
on board all the other conpeting considerations, then they
shoul d not be staying in that hone. It really is a

danger ous situation where you've got, say, a five star
rating for a household that can't cope with all the
psychol ogi cal considerations that go with the concept of
st ayi ng.

The State has | ooked at this in a |lot of detail
and what it has conme up with is the on-line tool. It says
that, insofar as we can give that type of confort through
an on-line tool, this is as far as we are prepared to go.
Once you get over those considerations, we are headi ng
into dangerous territory. | understand all of the reasons
why counsel assisting m ght be pushing for that type of
tool. We think that the notives there are very valid
notives and the issue is sonething that has to be debat ed,
but the State has got to a point where it says, "No, we

really ought not be going that far."

COW SSI ONER PASCCE: It nmay be that when we cone to a

di scussion at the end of the planning topic that many of
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these issues will be seen, as you said yourself earlier,
in their full conplexity.

M5 JUDD: Certainly.

COW SSI ONER PASCCE: Because | think there are issues that you
referred to of the integration in the building and
pl anning topics that will be nore fully considered at the
end of the planning.

M5 JUDD: Yes, indeed.

M5 RI CHARDS: There are just a couple of matters in reply.
Firstly, if | could respond to sone subm ssions that
Ms Judd nmade about the prescription of deened-to-satisfy
solutions in the flame zone. It is not the subm ssion of
counsel assisting that the prescription of
deened-to-satisfy solutions is no nore than relying on a
construction standard to overcone planning issues. There
is a great deal nore to the argunent than that.

At this point it is probably appropriate to
sinply go to the argunents that are set out in AFAC s
subm ssions, which are as follows. Building in the flane
zone | eaves a house with mnimal and i nadequate defendabl e
space. By definition, because it is in the flane zone,
there may be no setback at all. There may be large trees
right next to the house. The sane construction solution
is prescribed for a site where there are trees right next
to the house as there are for a site where trees are 10 or
20 netres away. That |eaves the house severely
conprom sed in the event of a bushfire.
Secondly, prescribing deened-to-satisfy solutions

in the flame zone nornalises or even encourages the
bui Il ding of houses in high risk areas. Even where

deened-to-satisfy provisions are net, in the event of a
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bushfire the occupants of a house in the flanme zone are
not as safe as those in | ower hazard areas. The
availability of deened-to-satisfy solutions in the flane
zone gives those constructing a house an easy solution, a
ready solution for building in that zone, rather than
directing attention to where attention should be, which is
on reducing the risk level of the site. So, if they have
to go to the trouble of devel oping and havi ng approved an
alternative solution, they may actually decide that it is
best not to build in the flanme zone at all but to reduce
the BAL | evel of the site before building.

The deened-to-satisfy approach, say AFAC, inplies
that, so long as the provisions are net, the resultant
safety level for a house built in the flane zone is
equi valent to a house built in a | ower hazard area, and
clearly this is not the case.

The fourth point nmade by AFAC which is endorsed
by counsel assisting, is that there are no
deened-to-satisfy provisions for honmes built in floodways
or on landslips, which are both high risk areas, and there
has been no satisfactory explanation given to the
Comm ssion as to why a different approach is warranted in
the areas of highest bushfire risk.

Moving to the thorny issue of maintenance of
buil dings, the first argunent relied on by Ms Judd is that
i ntroduci ng a system of bushfire safety ratings for
bui | di ngs may engender a fal se sense of security. As
| said earlier, that fal se sense of security is already a
risk. The Comm ssioners will recall the evidence of
M Wgginton and M Kleinig from Callignee who had very

recently finished building their house to the highest
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standard under AS3959 in the highest risk area. Their
house burnt down to the ground in 15 m nutes. They

t hought they had done everything they needed to build a
house that was fireproof and clearly they did not.

So, it is arisk that is there already for those
peopl e who are building to the standard that has been
prescribed, and it is a risk that has to be managed
al ready. What the introduction of a star rating system
will do is enable people to gauge fromtine to tine the
state of conpliance of the house with regul ations that
have al ready been prescri bed.

Ms Judd referred to the bushfire self-assessnent
tool. It should be said fairly plainly that the tool
| eaves the judgnent as to the defendability of a house to
the householder. It is a closely guided assessnent and
there is very, very helpful information in there for those
househol ders who feel that they can nake the assessnent
t hensel ves. But, in the end, the CFA has stopped short of
provi di ng advi ce to househol ders about the defendability
of their honme. It has given thema great deal of
information with which to make that judgnent thensel ves,
and that's highly comendabl e, but there is at present no
facility for househol ders who, for whatever reason, are
unable or unwilling to make that judgnent, to go to the
CFA and say, "You advise ne."

Ms Judd said that really there is a need for a
system of professional advice. But, on the evidence
before the Conmmi ssion, there is at present not really any
identifiable body of suitably trained and experienced
pr of essi onal s who can provide advice to househol ders in

relation to bushfire planning and design, and there are
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ot her recomrendati ons that are proposed to address that
| ack.
Just in relation to sonme subm ssions nade by
Dr Lyon in relation to the mai ntenance issue, | rather
think that Dr Lyon is building the bushfire safety rating
schene that is proposed by counsel assisting into
sonething nore than it is intended to be. Wat it is
intended to be is a neans by which a househol der can get
an assessnent of current |evel of conpliance with
regul ations that already exist. It is not designed to
measure the psychol ogical ability of the househol der to
defend their honme against a fire. It is not designed to
measure the whole range of things that go into the
gquestion of whether sonebody should stay in their hone.
It is really designed to tick off against an
al ready existing set of standards, "Does this house
currently conply? Are the shutters still there or do they
need to be reinstated? Has the BAL | evel increased since
the house was built? Does it need to be restored? Are
the protective screens over w ndows damaged? Do they need
to be prepared?" That is what is being proposed. The
standards are already there. Wat is needed is sone way
for people to gauge whet her the house still conplies with
the standard and at present that is sinply not avail able.
Unl ess there are any questions, Conm ssioners,
t hose concl ude the subm ssi ons.
CHAI RVAN:  No, thank you, Ms Richards.
M5 RICHARDS: | think that is a suitable tinme for the norning
br eak.
CHAl RMAN:  Yes.

(Short adjournnent.)

. Wor dwave: MB/ SK 11/ 12/ 09 13139 M5 RI CHARDS
Bushfires Royal Conm ssion



CHAI RVAN: Yes, M Rozen.

MR ROZEN: M Chai rman, Conm ssioners, the next fire that we

are to exam ne has been referred to on a nunber of
occasions in the evidence and is generally known as the
Del burn conplex fires. The Del burn conplex fires

consi sted of a group of three main fires in G ppsland that
ultimately becane one conplex. The three fires were the
Ashfords Road fire, the Creanery Road fire and a third
fire which is known variously as the Darlinmurla or
Lyrebird Walk fire

The fire started on 28 and 29 January. The first
two fires joined together on 29 January and they in turn
joined with the Darlinurla fire on 30 January 2009. The
fires burnt on Hancock Victoria Plantations nmanaged | and
and private property near the townshi ps of Bool arra,

Yi nnar and M rboo North. Although no-one died in the
course of the fires, a great deal of damage was caused by
the fires, particularly in the township of Boolarra.

The fires were ultimately decl ared contai ned on
3 February 2009 at 3 pm The Delburn fires were initially
managed from a regi onal operations post but ultimtely
wer e managed from an incident control centre | ocated at
Traralgon in the DSE office. It was the sanme incident
control centre that was used to fight the Churchill fires
from7 February 2009 onwards, as the Comm ssion has
previ ously heard.

Conmi ssioners, the evidence wll be led in the
follow ng way. Firstly, a docunent has been prepared
which | wll seek to tender in a nonent. It sets out the
evi dence that is already before the Comm ssion concerning

the Del burn fires. This consists primarily of evidence
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that was led in the course of the Churchill fires, for
exanpl e evidence that was given by the incident controller
for the Churchill fires, M Lockwood, who was al so the

i ncident controller for the Del burn fires. There is also
evi dence from ot her w tnesses who gave evi dence at the
hearings in Traralgon in regulation to the Churchil

fires, where there are references to the Del burn fires.

The ot her evidence that the Comm ssion has heard
that is of relevance to the Del burn conplex fires is the
evi dence of Lou Signund who gave evidence | think in the
first hearing block about his role, particularly in
relation to a town neeting in the town of Boolarra that
the Conm ssioners will recall.

As | indicated, a docunent has been prepared by
solicitors instructing the Royal Conmm ssion which sets out
the references in the evidence. The docunent is found at
(TEN. 159. 001.0001). It doesn't need to be brought up on
the screen, but | refer to it for the assistance of the
parties. It is a docunent that runs through to page 0008.

| tender that docunent at this tine.

#EXH BI T 610 - Delburn references in Churchill evidence

(TEN. 159. 001.0001). Delburn fire - all nmentions on 774
ABC Radi o broadcast on Saturday, 7 February 2009 - 7 amto
m dni ght (TEN. 162.001. 0001) to (TEN. 162.001.0017). CFA/ DSE
warning table - fire by fire - Del burn (TEN. 162. 001. 0018)
to (TEN. 162. 001. 0021).

MR ROZEN: The other two docunents that | seek to tender as

part of a tender bundle for the Delburn fires are firstly
a summary of the references on ABC Radi o that concern the
Del burn fire. These are references that were nade on

7 February 2009. It is a docunent that starts at
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(TEN. 162. 001. 0001) and it runs through to page 0017.
There are also a brief docunent which sets out warnings
that were issued in relation to the Delburn fire on
7 February 2009. It is found at (TEN. 162.001.0018) and
runs through to 0021. | seek to tender those two
docunents. They coul d perhaps be part of that sane
exhibit, if the Comm ssion pleases.

CHAI RVAN:  Yes, they will be part of 610.

MR ROZEN: | should add in relation to the second of those
docunents, that is the summary of warnings, | don't want

to give the inpression that the only warnings that were

issued in relation to the Delburn fire were those that are

summari sed in that table. That table is limted to

war ni ngs i ssued on 7 February 2009. As will be clear from

t he evidence of M Owen, the incident controller, there
were a great nunber of warnings that were issued on
earlier days when the fire was in fact active.

CHAI RVAN:  Yes.

MR ROZEN: Commi ssioners, at this point I would call M chael
Onen.

<M CHAEL JAMES OVEN, sworn and exam ned:

MR ROZEN: M Owen, is your full nanme M chael Janes
Onen?- - - Yes.

Where are you based?---1'mattached to regi on 8 headquarters
| ocat ed at Dandenong.

You are in fact the operations officer for region 8?---1'"mone
of eight operations officers attached to regi on 8.

You have been a career officer since 19837---That's correct.

And prior to 1983 you were a CFA vol unteer between 1971 and
19837---Yes, that's correct.

You are accredited as a level 3 incident controller?---Yes.

. Wor dwave: MB/ SK 11/ 12/ 09 13142 OVNEN XN
Bushfires Royal Conm ssion BY MR ROZEN



© 00 N OO 0o b~ wWw N P

W oW NN N DNNNNDNDNNDNPR P P P P P R PR R
B O © 0 ~N o U0 A W N P O © 0 ~N o U0 M W N B O

You have held that accreditation since 2004?---That's an
approximate tinme, but that is correct.

For the purposes of the Royal Comm ssion, have you prepared a
W tness statenent for us?---Yes, | have.

That w tness statenent has been prepared with the assistance of
the Victorian Governnent Solicitors O fice?---That is
correct.

Are there a nunber of m nor changes that you seek to nmake to
t he statenent ?---Yes.

Is the first of those to paragraph 27?---Yes.

The reference in the first line to 4 February should be
3 February?---Yes.

The second change that you wish to make is in paragraph 24 on
page 57?---Yes.

The fifth dot point, which starts "30 January 2009 at
1413 hours", should the reference to "330 hectares" be to
"3,330 hectares"?---That is correct.

The next change you wish to make is on page 237---Yes.

In the third Iine of the indented paragraph at the top of the
page there, the reference to "NEW should be a reference
to "NE"?---Yes.

And that's an abbreviation for north-east?---Correct.

The next change you wi sh to make concerns paragraph 124, which
you woul d seek to delete as it reproduces a previous
paragraph, in fact 121 of the statenent?---That's correct.

Finally, is there a change to paragraph 147 on page 277?---Yes.

Three lines fromthe bottom of the page, in the indented
paragraph, the second word presently is "conmuni cates".
That in fact should be "communities"?---Correct.

Wth those changes, are the contents of the statenent true and

correct?---Yes, they are.
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| tender the statenent, sir.

#EXH BIT 611 - Wtness statenent of M chael Janes Omen dated
8 Decenber 2009 and attachnents (WT. 3004. 031.0173).

MR ROZEN: As you indicate in your statenent, you were the day
shift incident controller for the Del burn conplex fires
comenci ng on 30 January 20097?-- - Yes.

Has an audi ovi sual presentati on been prepared by the CFA which
summari ses the Del burn conplex fires?---Yes.

Perhaps if that could commence now and if you could take us
t hrough that presentation, please?---The presentation is
for the Del burn conplex fires in G ppsland for the period
Wednesday 28 January through to Saturday 31 January. The
graphics of the fire can be quite conplex, as there were
multiple fires, multiple ignition points and different
tinmes of fire starts. The general overviewis that the
Del burn conplex of fires was | ocated approxi mately 18
kil onmetres south-west of the city of Mirwell, Mrwell
being 160 kil onetres east of Ml bourne.

The area forns part of the Strzel ecki Ranges with
many hills and valleys. A nunber of settlenents are close
to the area of the fires, these being Mrboo North to the
south of the fires of a population of 1300; Boolarra, a
popul ati on of 600 to the east of the fires; Darlimnurla,
which was within the fire perinmeter and is a locality;

Del burn to the west of the fires and is again a snal
locality; Yinnar, which is to the east of the fires has a
popul ati on of 600; and to the north-east of the fires,
Churchill, with a popul ati on of 5, 000.

There are a nunber of significant assets in the
area of the fire, these being the Morwell open cut, which

is approximately five kilonetres north-east of the fire.
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There is an adjacent power station at that |ocation and
there is also a main high tension voltage powerline that
supplies Mel bourne and western Victoria that runs north of
the fire, approximately 1.5 kilonmetres north of the fire
at the closest point, and it is coloured on this screen in
yellow. That is only a portion of the line that is
imediately affected in that area of the fire.

The incident control centre was situated 33
kil ometres to the north-east of the fire at DSE offices in
Hot ham Street in Traralgon. That is indicated on the
screen. In the area of the fire, the topography is a
nunber of valleys that are running approxi mately
north-south with rugged areas of forest and extensive
pl ant ati on, predom nantly blue gum and pine, and they are
managed by Hancock Victoria Plantations. There are
scattered cleared areas but predom nantly heavy forest.
In the valley to the east there are pastures and paddock
areas and a nunber of roads traverse the area; to the
north and the west the Strzel ecki Hi ghway, to the east and
the south the roads connecting Churchill to Boolarra and
on to Mrboo North.

The area experiences varied weat her patterns,
mai nly due to topography. The Latrobe Vall ey has
traditionally experienced differing weather patterns
conpared to adjacent districts and the Del burn area al so,
due to the valley and hill effects, can experience
different weather cycles over the local areas within
kil ometres of each other.

The final fire area is indicated on black on the
screen and the final area was 6,350 hectares. The

perinmeter was in excess of 70 kilonmetres |long and the size
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of the fire was approximately 13 kilonetres long in a
north-south direction at the | ongest point and an average
of 7 kilonetres wide. Approximately 60 per cent of the
fire burnt area was in forest plantations.

On the screen now we have a nunber of points of
origin. | draw your attention two three points of origin,
and these have no fire developnents in the presentation
The first one is at the Del burn-Yinnar refuse transfer
station. This is 4.5 kilonmetres south of Yinnar. This
occurred on Thursday 29 January at approxi mately
1318 hours where the brigades were di spatched and
extinguished the fire quickly. The fire did not spread
further than the initial fire.

The second fire | draw your attention to or the
second ignition point is at Ten Mle Creek Road in HVP
plantation and this is one kilonmetre south-west of
Del burn. This is a fire that occurred on Friday
30 January at about 0700 hours in the norning and was
contai ned by HVP crews at the tine.

The third fire is one at Brewsters Road, Yinnar
South. This is approximately 7.5 kil onmetres south of
Churchill. On Mnday 2 February at about 8.30 in the
nmorni ng we were advised that this fire was discovered. It
was a burnt area and it had been lit during the night, but
it had burnt itself out overnight w thout any
intervention. Fire investigators were on scene within the
first hour of discovery.

The three main fires of this Del burn conpl ex, as
you have al ready heard, were the Ashfords Road fire, and
this is approximately 2.5 kilonetres north of Bool arra.

It started on Wednesday 28 January at approximately
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1610 hours. However there, were two other fires earlier
in the norning on that sane day that were extinguished by
bri gades.

The second fire is Creanery Road near Strzel eck
Hi ghway and this is approximately 2.5 kil onetres east of
Del burn. This fire started around 1300 hours on Thursday
29 January.

The third fire is Lyrebird Walk and this is
approximately 4 kilonmetres north-east of Mrboo North near
Darlimurla. This fire conmmenced on Thursday 29 January at
approxi mately 1530 hours.

The fires devel oped over a period of tinme and
they were quite conpl ex because there were a nunber of
ignition points and at differing tinmes. To enable the
screens to have sone significance or be able to be read,
we wll keep two perineters on the screen at any one tine,
the first one being the perineter being discussed and then
plus the plot of the innmedi ate screen before that, to get
sone senbl ance of how they have devel oped. They are al so
col oured.

The first fire slide is on Thursday 29 January at
1637 hours. It is coloured in red on the screen. The
Ashfords Road fire is one day old, starting on 28 January,
the day before, at 1610. At approximately 1330 hours the
fire intensified and sl opped over control lines in the
nort h-east corner, spotting into grassl and.

The Creanery Road fire started at approximately
1300, which is about three and a half hours earlier, and
the sit rep at the tine indicated there were very hot
conditions with little wind. Lyrebird Walk, which becane

known as the Darlinmurla fire, started at approxi mately
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1530 hours, so was only an hour old in this slide. Al
fires were burning in a south-easterly direction. The
weat her conditions were very hot, slight wnds, but fires
were burning freely and intensely. At this stage the
total area of the fires was approxi mately 200 hectares.

The next slide is coloured yell ow on the screen.
This is at Thursday 29 January at 1948 hours. This is
approximately three hours later. The Creanery Road and
Ashf ords Road fires have joined and now are known as the
Del burn fire. Wnd has changed to the sout h-sout h-east
and the fire has crossed containnment |lines at Ten Ml e
Creek Road and is threatening to cross Strzel ecki Hi ghway.
The Lyrebird/Darlinmurla fire also threatens to cross the
Strzel ecki H ghway, however is still a separate fire on
this slide. At this stage 760 hectares is the area burnt,
approxi matel y.

The next point of tine is at 0443 hours, the
nmorni ng of Friday 30 January. This is coloured blue on
the screen. At approximately 2100 hours w nds changed to
the south on the 29th and fires have spread to the east
and the north. Reports advise that the fires were burning
freely overnight due to warm weat her. Cbserved overni ght
intensity was viewed by observers as being unusual. The
total area burnt at this stage is 2,150 hect ares.

The next tinme in the presentation is at
1346 hours on Friday 30 January and it is coloured green
on your screen. The fires devel oped due to a wi nd change
and breached control lines on the eastern flank that were
bei ng worked as part of that day's incident action plan.
The spread was easterly towards the Boolarra and Yi nnar

townshi ps. The fire near Yinnar spotted over at the
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north-eastern edge. At this stage the fire area is
2,780 hect ares.

The next time on the slides is 1413 hours and it
is only 45 m nutes, approximtely, after the last slide.
It is on Friday 30 January. It is coloured orange on the
screen. This is the nost significant fire spread of these
fires during a relatively short tine since the last plot.
Significant spread to the east bordering Bool arra and
north of Mrboo North has occurred. Thirty to 40
spotfires were reported by aircraft near Boolarra and at
1448 hours winds are reported as being westerlies. Total
fire area nowis 3,300 hectares.

The next tinmeframe is on Friday 30 January at
2142 hours in the evening and is coloured red on the
presentation. There has been a significant size increase
from 1413 hours. This plot is alnost the final area of
the fire. The eastern flank was within half a kilonetre
of Boolarra with a |arge spotfire to the south of
Boolarra. This spot early in the evening is threatening
to enter the township of Boolarra fromthe south. Fire
has reached portions of Boolarra-Mrboo North Road and it
is also reported near the Linonite Road, South Bool arra.
Around 2100 hours the fires have joined into one and is
now known as the Delburn fire. The total fire area is
about 5, 750 hect ares.

The next tinmeframe is Saturday 31 January. This
is at 6.06 in the norning. It is coloured blue on the
screen. The fire area has not changed nmarkedly fromthe
| ast plot and again approximates the fire size. Total
fire area burnt at this stage is estinmated at

5,970 hect ar es.
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The final slide is on Saturday 31 January at
1206 hours and it is coloured green on the screen. Again,
the fire area has not changed significantly and again
essentially approximates the final fire size. Total fire
area is 6,370 hectares.

Work on these fires continued until 8 February
2009 to ensure control |ines were established or
mai nt ai ned and any hotspots attended to. On 3 February
2009 the fire was contai ned at 1500 hours and on
8 February the Del burn portion of the Traral gon | CC was
denobi li sed, that | CC being operating for the Churchil
fire at that stage al so. That concludes the presentation.

MR RQZEN: Thank you for that, M Ownen. The various fires that
you have described that commenced on 28 and 29 January
2009 have been the subject of investigation by police
together with fire agencies?---That's correct.

In respect of the fires, the cause has been deened to be
suspi ci ous?---A | arge nunber suspi ci ous.

In respect of that |arge nunber of the fires, charges have in
fact been laid and matters are pending before the
courts?---1 believe so.

If we can turn to your statenent, please, at paragraph 41.
Before | ooking at the detail of it, in relation to your
statenent, M Omen, it is the case, is it not, as you told
us earlier, that your personal involvenent in this fire
managenent exerci se conmenced on 30 January 20097?---That's
correct.

That was when you took up the position of incident controller
for day shift?---Yes.

You had no personal involvenent in respect of the fire before

that tine; is that correct?---That's correct.
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And you have been able, very helpfully so far as the Conmmi ssion
is concerned, to put together a statenent where you have
drawn on incident action plans and | ogs and ot her
materials that have enabled you to give us a conplete
pi cture of the response to the fire, both at the tine that
you were in command and also prior to that tine?---Yes,
| have.

If we can start by briefly examning the initial approach to
t he managenent of the fires. If we could go to paragraph
41, you there note a report cane through in relation to a
fire at Ashfords Road, and this is on 28 January 2009, and
that report was at approximately 1610 hours. Over on
paragraph 42 you note that the investigation report in
relation to that fire states that the first unit to attend
was from Boolarra, with Goup Oficer Signund as the
officer in charge - and the Conm ssion has previously
heard from M Signmund - and al so there was attendance
there by H/P. Wiy did HVP attend the Ashfords Road fire,
M Owen?---My belief is fromthe detail provided to ne
that it was in close proximty to or involved sone of
their assets.

In fact so nmuch so that, as you describe at paragraph 43 of
your statenent, the initial incident control centre was
set up at the HVP office in Churchill; is that
correct?---That's correct.

Initially M Pettit was the incident controller and he assuned
responsibility for that on the afternoon of 28 January
20097?---That's correct.

At paragraph 49 of your statenent you explain that that

i ncident control centre at Churchill was closed | ater that
eveni ng, at 2330, but not permanently. It was only closed
. Wor dwave: MB/ SK 11/ 12/ 09 13151 ONEN XN
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to enable a reassessnent to be nade of the fire in
follow ng norning on the 29th; is that right?---That is
what | have been advi sed.

If we can turn then to the 29th. You explain in paragraph 52
that it was a day of total fire ban and, in paragraph 54,
that M Pettit continued as the incident controller on the
29th and that the fire that was exam ned at fish farm- is
that the sane as the Ashfords Road fire or is that a
different fire that you are referring to there?---1t is in
a simlar area. The fish farmis quite near Ashfords
Road.

So at that point in tinme that fire was considered to be very
small. You describe it as virtually a level 1 incident;
is that right?---That is the description that operations
officer Kevin Pettit has detailed to ne.

But, as you explain, a further fire was detected around
lunchtime on 29 January - this is in paragraph 56 of your
statenent - and that's the fire that's cone to be known as
the Creanery Road fire?---Yes.

I n paragraph 58 you note that shortly after the Creanery Road
fire started, the Ashfords Road fire began to intensify
and slop-over. |In other words, it began to cross
containnment lines. "It was jointly decided between CFA
and DSE managenent to manage both the Ashfords Road and
Creanery Road fires, as it was possible that the fires

woul d eventually neet up." As we know, that's ultimtely
what in fact occurred?---That's correct, and that's what
| have been advi sed.

It was at that point, at 1300 hours on 29 January, that a
deci sion was made to set up an ICC in Traral gon at the DSE

of fices?---That's correct.
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You explain that it was set up as a joint CFA and DSE | evel 3
i nci dent managenent teamw th a representative of
HVP?- - - Yes.

The third of the fires that have been referred to is described
by you in paragraph 67 of your statenent. This was the
fire that is referred to as either the Lyrebird Wal k or
the Darlimurla fire. It mght be easier if we refer to it
as the Lyrebird Walk fire perhaps, M Oanmen?---Yes.

At paragraph 72 of your statenent you note that there was
significant potential for that fire to threaten assets and
houses?---That's correct.

As at 6 pmon 29 January 2009 the position in respect of the
fires that were then burning are set out in an update that
was aut horised by the state duty officer of the CFA,

M Paterson. |If we could go to paragraph 79 of your
statenent, please. Are you satisfied fromwhat you are
aware of fromtalking to those involved as at 29 January
that the update prepared by M Paterson accurately
describes the situation as at 1800 hours on 29 January
2009?---By the information provided to ne, and | was not
there at that time, | amsatisfied that that is a correct
assessnent.

We turn then to the comencenent of your involvenent. You were
contacted on the night of 29 January 2009 and asked to
take on the responsibility of being the daytine incident
controller on 30 January?---That's correct.

You descri be being contacted by M Trevor Oaen, who the
Conmm ssion heard fromearlier this week as it turns out,

i n paragraph 95 of your statenent. Wat was your |evel of
awareness at that time of the Del burn conpl ex

fires?---1 was hone off duty. | was aware of sone fires
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in country Victoria. However, | did not know of a fire at
Del burn or that area until Trevor Owen contacted ne via
phone.

What period of tinme did he ask you to commt to in terns of
being the incident controller?---He asked ne to conmence
duty as day shift incident controller starting the next
day at 0700 for day shift and for a period of five
consecutive days, ending on 3 February.

Were you aware at that tinme of the severe fire weather that had
been forecast in the follow ng week or so?---1 was aware
of hot weather during the foll ow ng days but, as history
shows, | wasn't aware of the severe fire weather that
occurred approximately a week | ater at that stage.

During the course, though, of the tine that you were incident
controller up to 3 February presunmably you becane aware of
the forecast in the, say, four-day period after the
3rd?---Very much so.

In light of those forecasts, was it part of your concern or
upper nost in your mind to try and ensure that the fires
were contai ned and hopefully ultimately were brought under
control in advance of that severe weather?---Qur primary
focus at that stage was to ensure that the fires were
contai ned, that we had strong control |ines around them
and that it would not break out over those control |ines
in the ensui ng weat her that was to occur. That was our
primary focus.

As we now know, M Ownen, you were ultimately able to achieve
that ain?---Yes. On the 7th and the 8th the Delburn fire
was held within [ines wi thout any maj or issues about
cont ai nnent .

W will have a look briefly at what in fact transpired on the
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7th in a nmonent. You describe the Traral gon incident
control centre as the best that you' ve worked in. | think
that's at paragraph 107 of your statenent?---That's
correct.

| guess everything is relative. What is it about the incident
control centre at Traralgon that you found so
i npressive?---1t is a pernmanent structure. It is a large
of fice occupied by DSE, two | evels, and had a nunber of
large, | will call them neeting roons or areas that were
able to be allocated to functions wthin the I M.

Logi stics, planning and operations all had distinct,
separate roons. It was airconditioned. It had
facilities. Essentially the INT utilised the entire
ground fl oor for operations. On the top floor, or the

fl oor above, DSE continued to operate. That enabled us to
have a very close relationship. On a nunber of tines

| was required as incident controller to go upstairs with
the deputy incident controller to seek advice or

resources, and that was conducive to good operation of the
| CC.

Attached to your statenment, M Owen, is a report that was
prepared by a real-tinme performance nonitoring team
Perhaps if | could take you to that. It is at annexure 20
and it comences at page (W T. 3004. 032. 0051) ?- - - Yes,
| have it.

M  Owen, you have your copy in front of you, the hard
copy?---Yes, | have. Section 4.17?

Before we get to the detail of it, the Conm ssion hasn't had
the benefit of such a report in relation to any of the
i ncident control centres that we have | ooked at. Can you

perhaps explain to us briefly the process that resulted in
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this report?---CFA and DSE, sonetines jointly and
sonetines individually, conduct real-tinme nonitoring where
the chief officers allocate officers to cone during an

i ncident and revi ew operations and how we are operating.

| termthemas a kind of auditor. They arrive and
interact with the I MI, ask questions, attend different

| ocations and nmake recomendati ons on i nprovenents and in
sone cases give feedback on things that are going well

al so.

So the process serves at |east two purposes. One is to provide

a report as a historical record of the observations made
by the audit team and also to assist with | essons being

| earnt by those who were nenbers of the incident

managenent team | ooki ng back on the experience; is that
the first purpose that is served by the report?---Yes.

The team actually gives feedback at the tinme. 1In a |ot of
cases, feedback and reports you get them nonths after or
weeks after. In this case on a nunber of occasions the
team nmenbers net with nme or sone of ny nenbers of ny team
and i ndi cated where they saw deficiencies. An exanple of
that was the real-tine nonitoring team attended one of the
community information sessions at | think it was
Churchill. The |l arge nunber of peoples there nade the
session difficult to conduct and there were sone issues
wth the facilities at that tinme. That was reported to ne
after by one of the team nenbers and, as a result, we nade
arrangenents that the next session in that area was
changed. | think it went to the Churchill town hall, by
menory, to fix those issues. So the team gives you

real -time feedback, that you can actually fix sonme of the

i ssues that they see as needing inprovenent.
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take it that was of benefit to you both at the tinme that you

were managi ng this incident and also it has assisted you
in learning sone | essons fromthe experience | ooking back
on it that will be of assistance to you in future?---Yes,

it has.

Have you previously had experience either as an incident

controller or performng any other function in an incident
managenent teamof a real-tinme performance nonitoring

report?---This is the first tinme that | have been invol ved
in an incident where they have been there when | have been

t here.

You have anticipated that there is an aspect of the report

| wanted to take you to, and it is indeed at 4.1, which is
on page 0057. It would seem M Owen, that the authors of
the report took a sonewhat different view of the Traral gon
i ncident control centre to your nore gl ow ng description
of it?---Yes. Wien | read this report |I was not surprised
but, as | have said before, it is all relative. | have
worked in sonme incident control centres that are very
primtive, don't have enough facilities, don't have IT
infrastructure or the like. O the incident control
centres that | have worked in, this would be the best or

one of the better ones.

The references there to there being a | ack of space for

functions to operate effectively, you don't necessarily
agree with that fromyour personal experience?---They were
| arge roons and areas and, with those functions in them
they were quite busy. It was a very active fire. You are
going to get activity levels. You are going to get people
tal king. You are going to have phones ringing. That is

just the nature of incident managenent. It is valid, but
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| don't think it detracted fromthe anenity and the
operation of the centre.
As it turns out, the Conm ssioners and counsel assisting have

had an opportunity of view ng the prem ses in Hot ham

1

2

3

4

5 Street in Traralgon. How many people at its highest did
6 you have wor ki ng as nenbers of the incident nmanagenent

7 team downstairs?---1t would be an estimate. | would say
8 50 peopl e, approximately.

9 They were able to operate effectively and efficiently in that
10 area, fromyour perspective?---Yes, | think so.

11 Wi lst we have that page open and to save us com ng back to it,

12 there is a heading at the bottomof that page in the
13 heading "4.3" to the issue of whether there was a safety
14 advi ser appoi nted as part of your incident nmanagenent
15 team You address this issue as part of your statenent as
16 well. "Il seeif | can summarise it and tell nme if | get
17 it right. Wen you took up your position as incident
18 controller on the norning of 30 January you were provided
19 with an incident action plan that was to apply to that day
20 shift that had been prepared by your predecessor,
21 M Pettit, who was the night incident controller?---That's
22 correct.
23 M Pettit provided to you a list of people who would fill the
24 various Al M5 functions that the Conm ssion has heard so
25 much about, and you noticed that there wasn't a safety
26 of ficer that had been appointed as part of that tean?---W
27 had a nunber of issues at that tine, and they weren't
28 | arge i ssues. One of the things that happen when you
29 i ntroduce a new i nci dent nanagenent teamto an incident is
30 you have a new teamcone in. |In sone cases people don't
31 arrive or there are vacancies in the team The first

. Wordwave: MB/ SK  11/12/09 13158 ONEN XN

Bushfires Royal Conm ssion BY MR ROZEN



© 00 N OO 0o b~ wWw N P

W oW NN N DNNNNDNDNNDNPR P P P P P R PR R
B O © 0 ~N o U0 A W N P O © 0 ~N o U0 M W N B O

thing that norning we nodified the incident action plan to
reflect different people in different positions; one
exanpl e being the operations officer is depicted as being
soneone el se, but in the end after sone work by us it
ended up being Brian Cotter of DSE. One of the
deficiencies we did identify was not having a safety
adviser. That is not optinmal. W nmade noves, as it
indicates in this real-tine nonitoring, to request that a
safety advi ser be sent or provided along with a nunber of
ot her positions. That was not forthcomng. 1In the
interimwe nade arrangenents where Ben Rankin, the deputy
i ncident controller from DSE who had those skills, would
performthat as one of the functions of his role that day.
So he carried that out at that tinme. W used a simlar
met hod on the night shift and the follow ng day,

| believe. W did not get a safety adviser for that
period. W nmade an additional request. Now, | don't know
the outcone of that request. W didn't receive one. But

| just assuned that there was none avail abl e.

"Il just go back a step in all that. You describe the absence
of a safety adviser as being not optinmal. It is nore than
that, isn't it? It is a breach of the applicable standard
operating procedure to have a | evel 3 incident nmanagenent
team w thout a safety adviser?---Yes.

Was the fact that you had yourself been trained as a safety
advi ser part of the reason why you (a) recogni sed that
deficiency and (b) took imedi ate steps to try and renedy
the absence of a safety adviser?---Yes, it was.

Just in relation to your training as a safety adviser, could
you indicate to the Comm ssion what the nature of the

training is that is provided by the CFA to safety
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